
  

 

 

 

 

 

 

 

 

1. Implications of algorithmic pricing 

for competition and competition policy  

The advent of pricing algorithms allows companies to 

react speedily and dynamically to market conditions 

and pricing and might therefore affect competition in 

various ways. The speakers at our competition law and 

economics seminar discussed the implications of algo-

rithmic pricing for competition and competition policy 

from two angles:  

 Does algorithmic pricing facilitate collusion between 

companies?  

 How can the competition law framework capture 

price discrimination fostered by personalised, dy-

namic pricing? 

Does algorithmic pricing facilitate (tacit) 

collusion? 

The speakers at our conference presented opposing 

views on the effect that algorithmic pricing has on com-

panies’ incentives and ability to collude explicitly or tac-

itly on prices.  

On the one hand, algorithmic pricing may increase the 

scope for tacit collusion which would harm consumers. 

This applies to markets which exhibit certain character-

istics (e.g. product homogeneity, barriers to entry). Pric-

ing algorithms enhance transparency and make it easier 

for companies to monitor how their competitors be-

have. This technology can also act as a tool to increase 

the stability of existing cartels, since it allows firms to 

retaliate quickly to any price deviations by defecting car-

tel members. Pricing algorithms can also lead to collu-

sive outcomes through a hub and spoke strategy, in par-

ticular, if a number of competitors acquire their pricing 

algorithm from the same software supplier.  

However, on the other hand, these effects may be un-

likely for a number of reasons. First, the number of mar-

kets within which a collusive outcome could potentially 

be the dominant strategy may be quite limited, given the 

specific feature that markets must have to yield those 

incentives (in particular a large degree of product ho-

mogeneity). Second, certain factors limit the likelihood 

of a collusive outcome, such as countervailing strategies 

(active consumers, consumer-backed algorithms) and 

increasing product differentiation.  

What role for man vs machine? A point discussed was 

that a crucial factor for full-fledged cartels to emerge is 

communication. For a collusive outcome to be sustain-

able, a ‘human element’ will generally need to be present 

in order to decode competitors´ pricing strategies. This 

is a wild card for competition authorities, since it may 

reduce the ability of firms to engage in conduct that is 

detrimental to consumers. Finally, regarding the possi-

bility of hub and spoke strategies, if algorithms are dif-

ferentiated, it may be unlikely that collusive outcomes 
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emerge if competitors use pricing algorithms informed 

by strategies that do not converge. 

How can the competition law framework 

treat price discrimination fostered by 

personalised, dynamic pricing?  

Technology leads to increased product heterogeneity 

and product differentiation. In these markets, pricing 

algorithms facilitate dynamic personalised pricing. 

Thus, companies can benefit from asymmetric infor-

mation and set prices based on insights consumers’ will-

ingness to pay, thereby getting very close to first degree 

price discrimination. Our speakers discussed how this 

new form of price discrimination may affect competi-

tion as well as equity. There was disagreement as to 

whether first degree price discrimination is welcome or 

concerning.  

Whether or not we think algorithmic price discrimina-

tion damages competition depends on the extent to 

which we believe in the ability of markets to correct 

themselves. On the one hand, this enhanced possibility 

to discriminate prices may lead to extremely dynamic 

markets. On the other hand, we might see monopolistic 

competition emerge, if competitive bottlenecks emerge, 

for instance in advertising at the individual consumer 

level.  

At the same time, algorithmic price discrimination 

might have both distributional and political conse-

quences.  

For instance, so-called digital butlers that help us shop, 

get news and entertainment etc. can gather extensive 

user information and thereby thoroughly customise 

their offer. This has an implication on the market for 

ideas and also for democracy itself when they advance 

to become users’ main source of information.  

Algorithms might also be programmed to compete for 

the wealthiest consumers by giving those a larger initial 

discount, thereby having great redistributive implica-

tions. Or they may in general focus more on the most 

price elastic consumers. Benefiting from an information 

asymmetry (i.e. consumers lack of awareness and lack 

of tools to respond), algorithmic pricing might also raise 

questions of fairness.  

Should we then be concerned about 

customised pricing?  

Does the kind of perfect price discrimination allowed 

by algorithmic pricing increase economic welfare? 

All speakers agreed that, whether price differentiation 

has a positive or negative effect requires a case by case 

analysis, but economic theory stipulates that perfect 

price discrimination can maximise total economic wel-

fare as the sum of producer and consumer welfare. For 

the purpose of competition law however, the European 

Commission focuses on a consumer welfare standard. 

One rationale for this is that consumers have a lesser 

ability than firms to organize themselves and be repre-

sented.   

Should fairness and equity be part of the competition 

assessment?  

Another topic was whether inequity considerations 

should be part of the competition assessment. The 

speakers noted that it would be difficult for a number of 

reasons. First, it would be difficult to reach a consensus 

about the political question of what is considered fair. 

Economic tools can help – by identifying winners and 

losers of certain business practices or policy interven-

tions – yet economics is only part of the relevant view-

points. Second, prohibiting price discrimination alto-

gether would exclude certain consumers from the mar-

ket. Third, a fairness assessment would add unneces-

sary complexity to an already complex competition en-

forcement process. This complexity is exacerbated by 

the fact that personalisation does not only concern 

prices but also product quality and other parameters 

alike. Hence, adding fairness considerations would 

make it more difficult for undertakings to know whether 

their conduct complies with competition rules. 

Can consumers strike back? 

A point debated is whether the effect of algorithmic pric-

ing on consumers is relative, stressing that through 

online retail, and today more than ever consumers have 

large product choice and an unprecedented ability to 

compare prices. This in turns spurs competition and 

drives prices down. Firms may be advancing the sophis-

tication of their pricing as a response to consumer pres-

sure, empowered by broad choice online. 

Some argued that consumers are savvy and active and 

thus they limit the ability of companies to raise prices, 
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for instance by becoming ‘algorithmic consumers’ 

through the use of devices that help them shop. Moreo-

ver, consumers’ perceived unfairness of algorithmic 

pricing can constitute a strong policing force for com-

pany behaviour. 

What do these changes mean for competition enforce-

ment? 

There was a general agreement that change is happen-

ing, it is happening faster and it affects the way compa-

nies compete, however the speakers did not agree on the 

exact implications digitisation would have for competi-

tion. 

While some speakers questioned whether competition 

authorities are sufficiently well equipped to deal with 

these issues, others considered there is no need to 

change competition rules given they are flexible enough 

to tackle the most problematic aspects. In this regard 

collusion can be assessed under art. 101 TFEU while cer-

tain individual pricing strategies can be assessed under 

102 (a) TFEU.  Moreover, some of the issues discussed 

could be solved by paying close attention as to whether 

market definitions are up to date and reflect the reality 

and dimensions of pricing constraints – which may im-

ply defining narrower markets.  

In addition, according to some discussants consumer 

protection regulation can also play a role, particularly 

regarding price discrimination where firms may be e.g. 

forced to disclose to consumers whether the firm en-

gages in differentiated pricing. Further consumer em-

powerment may also be part of the response to these 

challenges. 

2. A broader view on price 

differentiation from regulatory policy 

Price discrimination is not a new kid on the block. Com-

petition and regulatory economists have long analysed 

this matter while informing the decision on how much 

price flexibility to grant to a regulated incumbent or how 

to evaluate policy proposals that interfere with firms’ 

pricing. 

Ramsey pricing and two-sided markets 

Two specific challenges that digital industries face re-

garding price differentiation revolve around price rules 

such as Ramsey pricing (price discrimination based on 

buyers’ differing price elasticities) and two-sided mar-

ket pricing (i.e. by customer group, with groups linked 

by network effects). 

One view is that price discrimination has been generally 

accepted by policy makers in industries with high in-

vestment fixed costs. Therein, uniform retail prices do 

not allow to recover investments, while differentiated 

prices maximise welfare. In addition, when these infra-

structures are subject to third party access obligations, 

a two part price can be the best option. 

The second challenge concerned two-sided markets, 

when price differentiation can be efficient because it in-

ternalises indirect network effects reflecting differenti-

ated externalities and elasticities. Furthermore, net-

work effects could theoretically be maximised in a mo-

nopoly, so in certain circumstances agreements be-

tween competitors on price caps could be efficient. 

These reflections open the question: what can competi-

tion enforcement in the area of algorithmic pricing infer 

from the regulatory economics treatment and moni-

tored acceptance of price discrimination in network in-

dustries? 

Geoblocking 

In the context of the proposed EU regulation regarding 

geoblocking, certain cases when geoblocking could be 

justified were discussed. 

The fact that the internal market is still fragmented was 

highlighted. 28 different consumer and payment rules, 

different languages, cultures and tastes, coupled with 

significant delivery costs explain that most online retail-

ers operate in a limited number of markets within the 

EU. In this context, pricing becomes very important. 

Moreover, compliance with the proposed regulation will 

be costly and cumbersome for online retailers. 

In other industries the effect of geoblocking rules on 

welfare may be unclear as they may ultimately nega-

tively affect the investment in new products (e.g. media 

content). 


